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LETTER FROM THE IMMEDIATE PAST CHAIR

ow many times have we heard “They just
don’t make them like they used to”? Perhaps
the topic was cars or homes or maybe litera-
ture or films. But the same has been said about people
in certain professions such as doctors and even judges.
Many of us attended law schools that used the case-
book teaching method which implied that certain judg-
es from years gone by displayed great writing skills to-
gether with an exceptional ability to analyze and apply
the law that set them apart from and, frankly, ahead of
judges who would follow. While we will all remember
the eloquence and rhetorical skills of Judge Learned
Hand and Justice Oliver Wendell Holmes, Jr., | think it
is bleak and short-sighted to fail to recognize the ex-
traordinary jurists of today and even tomorrow. Having
had the privilege and experience of being a judge for
over 27 years, | am proud to know and work with so
many in our profession.
| am often asked who was my mentor or the per-
son who most influenced my career. The answer is
easy. Upon graduating from law school, | clerked for
the Honorable Halbert O.Woodward, the Chief Fed-
eral District Judge for the Northern District of Texas.
Judge Woodward demonstrated a strong sense of re-
sponsibility to perform his duties ethically and fairly,
outstanding legal acumen, common sense, and last, but
not least, a bold sense of humor. Looking back on that
time, | was too inexperienced to appreciate the effect
Judge Woodward would have on my career long-term,
but today | know what a blessing it was to have worked
for him at such an impressionable time in my career.
Over the last few years, | have had the honor to be a
member of the Board of Directors of the Texas Cen-
ter of the Judiciary and the Chair of the Board for the
past year. In fulfilling those roles, | have come to know
so many more judges across the State of Texas than |
would have known otherwise. | have worked with other
judges on the Board of TCJ, on committees such as the
curriculum committee that plans all the TCJ education-
al conferences and on the Judicial Section Board of the
State Bar of Texas. | have seen judges from all levels of
courts across this state volunteer their time and work

with dedica-
tion to ad-
vance  the
quality and
integrity of
our profes-
sion. The
goal is the
same for all
those in-
volved — to
promote
excellence
in judicial
officers
and there-
by enhance
our judicial
system. In my view, it’s working.

My point is that | cannot agree that they don’t make
them like they used to.While, for me, there will never
be another Judge Woodward, there are those inspira-
tional role models for impressionable young lawyers
who don’t even yet know they might want to be a
judge. | am encouraged about the future of our profes-
sion.We want new judges to learn from the best. The
good news is they can learn from the legal scholars of
the past but they also have the real-life influence of the
bright minds who are today’s jurists. | believe the best
is yet to come.

Sincerely,

Al )

Justice Lee Gabriel




Independent Research at the
Appellate Court Level:
An Argument For and Against

Trial and appellate courts face many challenges when determining the propriety of independent research. The
following articles present opposing views from two judges on Texas’s highest criminal court, Judge Michael Ke-
asler and Presiding Judge Sharon Keller, regarding independent research by appellate judges. While the articles
were originally written in 2006 and appeared in Judicature?, the issue gained national attention just last year
when Seventh Circuit Court Judge Richard Posner issued the majority opinion in Rowe v. Gibson? discussing the
independent medical research he conducted in the case. The law on this issue is still very much unsettled with
no definitive resolution to the issue, making the arguments that follow just as relevant today as they were in
2006. ~ Editor

Appellate Courts Must Conduct Independent Research

of Daubert Issues to Discover “Junk Science”
By Judge Michael Keasler,> Ms. Cathy Cramer*

he scene is a courtroom in the State of De-
nial. The defendant, charged with murder, testi-
fies to his innocence, claiming he was across
town at the time of the crime.There being no
eyewitnesses and no physical evidence linking the de-
fendant to the victim, the State puts forth its scientific
expert. Dr. Crackpot is an “auralist.” Simply by being in
the same room with someone, the doctor claims to
read the person’s “aura” and determine where he was
on a specific date. The defense objects, arguing that
this science is not valid, but the State has an article
from Weird Science Magazine detailing the theories,
and the defense has nothing to refute it. The trial judge admits the evidence,
deciding that any doubts about it go to the weight of the evidence rather than its
admissibility. Dr. Crackpot testifies that the defendant was at the crime scene at
the time of the murder, and the jury convicts.

The defendant appeals, arguing that “auralism” is junk science. But the parties
offer no additional authority, believing they are limited by what was presented at
trial. The appellate court, reviewing for an abuse of discretion, finds no error; since
there is nothing in the record to indicate that the science is invalid.

Yet the science is junk.There is no such thing as an “auralist.” Nobody can cred-
ibly “read” a person’s “aura” and determine where they were on any given day.
The scientific journals are replete with articles condemning the science, and Dr.
Crackpot himself has been proven to be a fraud. Nevertheless, the defendant goes
to prison for a crime he did not commit, and the law in Denial is that auralism is
valid.

Judge Michael Keasler

(continued on page 6)
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Appellate Courts Should Resist the Temptation to Conduct

Their Own Independent Research on Scientific Issues
By Presiding Judge Sharon Keller,'® Mr. Donald Cimics'’

hen science has the potential to affect nearly every type of
case in the judicial system, and where access to informa-
tion is greater than ever before, courts increasingly confront
the question of whether they should conduct independent
research into the reliability of proffered scientific theories and tech-
niques. In this article, | focus on the appellate perspective. My thesis is
simple: regardless of what trial courts may do, appellate courts should
resist the temptation to conduct their own independent research of
the scientific literature.'®
Three reasons for this are apparent. First, gathering scientific litera-
ture on a subject is essentially a fact-finding mission—a task alien to Judge Sharon Kelley
appellate decision making. Second, appellate courts lack critical tools \J
available at the trial level for determining truth and for assessing the cred-
ibility and reliability of evidence. Finally, reasonable alternatives to independent research exist.

Appellate Court’s Role

Traditionally, trial courts are assigned the role of finding
facts."” Even when the evidence before a trial judge consists
solely of documents, the trial judge is still generally entitled
to deference as the factfinder because “with experience in
fulfilling that role comes expertise.””® Appellate courts are
not generally in the business of making factual determina-
tions; doing so brings them into unfamiliar territory.?' Of
course, appellate courts are in the business of evaluating
the evidence presented in a trial record, but independent
research goes beyond reviewing materials submitted.”> No
matter how careful the investigation, there is always a risk
that the appellate court will mistakenly rely upon spurious
materials, or that the research will fail to uncover sources
that are crucial to determining the reliability of the scientific
theory or technique.?

Critical Trial-Level Tools

Appellate courts lack some critical tools available at the
trial level for arriving at an accurate determination: live testi-
mony and cross-examination. Experts practicing in the field
may have knowledge and experience beyond what is reflect-
ed in the available scientific literature. ** And adverse parties
can test the credibility and reliability of proffered literature
by subjecting the expert witness to “the greatest legal engine
ever invented for the discovery of truth”*—cross-examina-
tion. The trial judge himself may participate in the process

by asking questions of the live witnesses.? However, these
(continued on page 8)
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(Keasler, continued from page 4)

Change the name of the jurisdiction and the science,
and this hypothetical case paints a realistic picture of
the current state of the law in most jurisdictions. Ap-
pellate courts, limiting themselves to the information
presented at trial, are forced to affirm trial courts’
Daubert® rulings under an abuse-of-discretion standard
of review. By confining themselves to the record and
failing to conduct any independent research on scien-
tific validity, courts of appeals fail to discover junk sci-
ence. The solution is for appellate judges to conduct
independent research of Daubert issues.

Daubert scientific issues represent a unique area of
the law. More so than traditional evidentiary issues,
Daubert issues transcend individual cases. A ruling on
the validity of a science utilized in one case will affect
every other case in that jurisdiction. As the hypotheti-
cal case demonstrates, this can be disastrous if the par-
ties are unprepared and neglect to provide the trial
judge with any useful information regarding a scientific
theory’s validity. Legal resolutions of this type harm not
only the litigants of one case, but all future litigants in
that court.

Standard of Review

In appellate law, the preliminary issue is the standard
of review. If appellate judges may only review a trial
court’s Daubert ruling for an abuse of discretion, they
must limit themselves to the record before them. So
to permit an appellate judge to conduct independent
research, appellate courts must adopt a hybrid stan-
dard of review that defers to the trial judge on matters
concerning the application of the science to the facts
of the particular case, but reviews de novo the validity
of the science itself.

A hybrid standard is not unheard of and is, in fact,
advocated both in appellate court opinions® and in
scholarly literature. Kesan points out that “[t]he gate-
keeping function assumes that trial judges possess so-
phistication and experience in scientific matters ... [but]
[t]here is little reason to believe that trial judges can
readily equip themselves with such expertise.”” Kesan
contends that de novo appellate review of district court
findings on the scientific knowledge prong of Daubert
would create a body of appellate opinions that carefully
review scientific theories and methodologies.As appel-
late courts repeatedly face the same sorts of scientific
evidence, more uniform adjudication at the trial and
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appellate levels will result. In addition, careful appellate
scrutiny would permit consideration and development
of distinct validation criteria for expert testimony re-
lating to different scientific or technical disciplines. Fi-
nally, appellate courts are also well situated to consider
the broad public policy issues associated with admis-
sibility determinations. ®

Despite the advantages of a hybrid standard of review
that would permit appellate judges to conduct indepen-
dent research of Daubert issues, the Supreme Court of
the United States has yet to establish one. Regrettably,
in General Elec. Co. v. Joiner,’ the Court stated, without
elaboration, that federal district judges’ Daubert rulings
were to be reviewed for an abuse of discretion. But in
that case, the issue before the Court was whether an
appellate court could apply a different standard of re-
view when the district court admits scientific evidence
from that used when it excludes scientific evidence.
The Supreme Court firmly rejected that notion, con-
cluding that the same standard of review should apply
in either instance.The Court then stated that abuse of
discretion was the appropriate standard but did not
address the inconsistencies that this standard would
cause or the possibility of a hybrid standard.

Assessing Validity

The truth is, trial judges are in no better position
than appellate judges to assess the validity of a scien-
tific theory. Traditionally, appellate courts defer to trial
court evidentiary rulings because the trial judge has
the benefit of seeing witnesses in person and evaluating
their credibility. But in Daubert cases, while the expert’s
credibility is a factor, the bigger issue is the underlying
science’s validity. So, it is neither necessary nor useful
to give any particular weight to the trial judge’s conclu-
sion regarding this issue. Judges are judges, and wheth-
er trial or appellate, they are equally capable (or inca-
pable) of determining a scientific theory’s validity. That
determination is reached by independent research.And
if a trial judge is capable of independent research, an
appellate judge is even more capable. Simply by virtue
of their job descriptions, appellate judges are generally
more accustomed to research than trial judges.And ap-

(continued on next page)



Appellate courts
toolgs available at

lack some critical
the trial level for

arriving at an accurate determination:

live testimony and

pellate judges have the time to conduct independent
research—time that trial judges often lack.

Additionally, appellate research permits the law to
change with the scientific times. Suppose a trial judge
conducts independent research and determines that, at
the time of the trial, the science at issue in the case is
valid. Three months after trial, a new study is released
demonstrating the obvious and fatal flaws in the sci-
ence. On appeal, the appellate court should be per-
mitted to conduct independent research, consider the
new study, and reverse the trial court’s ruling admit-
ting evidence of the science. As the Arizona Supreme
Court has recognized, “[i]t is somewhat incongruous
to call the trial court’s ruling ‘error’ in this situation.'”
Nevertheless, as that court noted, neither logic nor
authority supports confining ourselves to a snapshot,
rather than viewing the motion picture, of technologi-
cal advancement. If the result obtained is the product
of invalid scientific theory, there is no good reason to
accept it simply because we were fooled at the incep-
tion of the inquiry. "

Need for Uniformity

Finally, and perhaps most importantly, the need for
uniformity of legal rulings is paramount in Daubert rul-
ings. Courts have noted that, without a de novo review
of scientific validity, “[c]ases built on similar facts and
offering similar scientific techniques could have widely
disparate results.”'> And “[u]nlike many other eviden-
tiary issues, whether the scientific community generally
accepts a methodology or test can transcend a par-
ticular dispute.”'® The result of an abuse-of-discretion
review “will undoubtedly be rampant individualized
decision-making.”'* This will “likely cause increased un-

cross-examination.”

certainty among lawyers regarding the admissibility of
expert testimony.”"®

There are those who would argue that it is unethical
for appellate judges to conduct independent scientific
research. But the American Bar Association’s Model
Code of Judicial Conduct does not prohibit it. Canon
3 of the Model Code states that a judge “shall not ini-
tiate, permit, or consider ex parte communications.”
The Commentary to that Canon provides that a judge
“must not independently investigate facts in a case
and must consider only the evidence presented.” Of
course, this does not in any way prevent a judge from
conducting independent research into the law. Appel-
late judges, routinely and appropriately, research case
law not provided to them by the parties and rely on
that law in disposing of appeals. Researching scientific
technology is analogous to researching case law. It is
not an investigation into the facts; instead, it is research
into the validity of the scientific theory at issue. The
Code does not prevent it. And, as with legal issues, the
court can give the parties the opportunity to respond
before any opinion is issued.

Appellate courts hold all the cards. They can deter-
mine what the proper standard of review is in any case.
By instituting a hybrid standard for Daubert claims, an
appellate court can ensure that independent research
is permissible to evaluate a scientific theory’s validity.
This will take the courts out of Denial and reverse
judgments dependent upon Crackpot testimony. It is a
step worth taking.

In Chambers | Fall 2016 7




(Keller, continued from page 5)

events can occur only at the trial level.

As a general rule, appellate courts do not hear live
testimony, so literature considered for the first time
at the appellate level is not subject to live comment
by practicing experts and cannot be tested in the cru-
cible of the adversarial system. Internet sources have
come under criticism for their potential unreliability,?”
and one of the core criticisms against the use of such
sources by appellate courts is that doing so usurps the
trial court’s fact-finding function: “When an appellate
court goes outside the record to determine case facts
... it ignores its function as a court of review, and it
substitutes its own questionable research results for
evidence that should have been tested in the trial court
for credibility, reliability, accuracy, and trustworthi-
ness.”?® This criticism applies with full force to the use
of outside-the-record texts and treatises, regardless of
the medium in which they are found.

Alternatives

Uniformity of application is desirable in the scientific
evidence context. Trial courts should not have to rein-
vent the wheel regarding the validity or reliability of a
well-established scientific theory or technique every
time evidence invoking that theory or technique is prof-
fered. ?” Appellate courts can promote the efficient use
of judicial resources, provide guidance to trial courts,
and help ensure uniformity of decision making by es-
tablishing the validity and reliability of various scientific
theories and techniques as a matter of judicial prece-
dent. **These goals can be accomplished in several ways
without resorting to independent research.

First, some scientific theories and techniques are so
well-established that their validity and reliability are mat-
ters of common knowledge within the legal community.
An example would be the principles of thermodynamics.
3'When a theory or technique is well-established, an ap-
pellate court may take judicial notice on that basis with-
out a fact finding hearing and without consulting any sci-
entific literature. These types of theories or techniques
will often (though not always) have the pedigree of a
long history of recognition within the judicial system. 3

Second, an appellate court can decide that the valid-
ity or reliability of a particular theory or technique has
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been soundly established through the comprehensive lit-
igation at the trial level. The most obvious setting would
be the trial proceedings from which the appeal arose, **
but an appellate court could base its decision on trial
proceedings that occurred in another case, where the
appellate court has access to the trial record* or where
the opinion in an appellate court of another jurisdiction
sets forth a trial record substantial enough from which
to draw the requisite conclusions.®

Finally, where the great weight of authority holds that
a particular theory or technique is valid or reliable, an
appellate court could hold the matter as established,
inferring either that the proposition is wellestablished
as a matter of common knowledge in legal circles or
that comprehensive litigation must have occurred at
some point for the proposition to be so widely cited.*

These three methods can also be used to deter-
mine whether a scientific theory is invalid or whether
a technique is unreliable. In any event, where one of
the three methods is satisfied, the appellate court can
make a declaration that will govern future cases. This
declaration would not be immune to future challenges
but the burden would be on the challenging party to
substantiate his or her position.

Where none of the three methods can be satisfied,
an appellate court should decline to make a declara-
tion that is applicable to future cases and simply de-
cide whether, based on the evidence before it, the trial
court abused its discretion in that particular case.This
means that there may be instances in which a party
simply has not offered enough evidence to support a
conclusion that the theory or technique is valid or reli-
able.And there may also be cases in which a party has
offered sufficient evidence to resolve the issue in his or
her own case, but the issue has not been adequately lit-
igated to enable the appellate court to establish a rule
governing all cases. Following this course may some-
times delay the formulation of a uniform rule regarding
the validity of a scientific theory or the reliability of a
technique, but it will ensure that those decisions are
made under circumstances most likely to yield an ac-
curate result. ¢
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NCSC Honors Judge with
William H Rehnquist Award
for Judicial Excellence

District Judge Marc C. Carter
has been named recipient of the
2016 William H. Rehnquist Award
for Judicial Excellence, presented
annually by the National Cen-
ter for State Courts (NCSC). The
Rehnquist Award recognizes a state
court judge that demonstrates the
outstanding qualities of judicial ex-
cellence, including integrity, fair-
ness, open-mindedness, knowledge
of the law, professional ethics, cre-
ativity, sound judgment, intellectual
courage, and decisiveness, as well
as judges who are taking bold steps
to address a variety of issues affect-
ing their communities. Judge Carter
presides over the 228th Criminal
District Court in Harris County,
Texas. He is only the second judge
from Texas to receive this honor
since the award’s inception in 1996.
Justice Jane Bland, also from Hous-
ton, received the award in 2010.

//>Q

TCJ Chair’s Award
Presented to
Judge Paul Davis

The Texas Center’s Immediate
Past Chair, Justice Lee Gabriel, pre-
sented Senior Judge Paul Davis with
the Chair’s Award for his unwaver-
ing and enduring dedication to the

Texas Center and educating judges.

During her presentation, Justice
Gabriel commended Judge Davis on
his steadfast, calm demeanor and
constant wisdom. Judge Davis was
judge of the 200th District Court
from 1983 until his retirement De-
cember 31,2004. He serves on the
Ethics Committee of the Judicial
Section of the State Bar of Texas
and is its past chair. Judge Davis was
the first recipient of the Texas Cen-
ter’s Mari Kay Bickett Judicial Excel-
lence Through Education Award.
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Judge Paula Goodhart
Named Outstanding Judicial
Faculty by Texas Center

The Curriculum Committee for
the Texas Center for the Judiciary
chose Judge Paula Goodhart as its
recipient for the 2015-2016 Exem-
plary Judicial Faculty Award. She was
presented the award during the Bar
Foundation Luncheon at the 2016
Annual Judicial Education Confer-
ence. Judge Goodhart is a new
faculty member, but demonstrated
her ability to teach with humor
and grace. Her presentation was
very well-received by the judiciary.
Judge Goodhart was appointed by
the Harris County Commissioner’s
Court to fill the judicial vacancy in
County Criminal Court at Law #lin
March of 2010 and has been elected
to that position since.
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Hon. Peter Sakai

Hon. David Sanchez
Hon. Steve Smith
Hon. Kathy Stone
Hon. Ralph Strother
Hon. Stephani Walsh
Hon. Mike Willson
Hon. Bob Wortham

Diamond

Hon. Bob Brotherton
Hon. Carolyn Johnson
Hon. Sylvia Matthews
Hon. Phil Vanderpool

Platinum

Hon.Alfonso Charles
Hon. Dib Waldrip

Gold

Hon. Mark Atkinson
Hon.Todd Blomerth
Hon. Chad Bridges
Hon. David Chew
Hon. Claude Davis
Hon. King Fifer
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Hon. John Gauntt
Hon. Mackey Hancock
Hon. Gary Harger
Hon. Jack McGaughey
Hon. John Morris
Hon. Bob Perkins
Hon. Frank Price

Hon. Mario Ramirez
Hon. Maria Salas Mendoza
Hon. Jim Shoemake
Hon. Ralph Taite

Hon. Roger Towery

Silver

Hon. Marilyn Aboussie
Hon. Charlie Barnard
Hon. Marialyn Barnard
Hon. Bob Blackmon
Hon.Tim Boswell
Hon. Bill Boyce

Hon. Sheri Dean

Hon. Catherine Evans
Hon. Barney Fudge
Hon. Lee Gabriel

Hon. Eduardo Gamboa
Hon. Q.. Hale, Jr.

Hon. Kathy Hamilton
Hon. Fred Hinojosa
Hon. Scott Jenkins
Hon. Phil Johnson
Hon. Larry Noll
Hon.Tonya Parker
Hon. Graham Quisenberry
Hon. Rodney Satterwhite
Hon. Kitty Schild

Hon. Pamela Sirmon
Hon. Duncan Thomas
Hon.Wesley Ward
Hon. Judy Warne

Hon. Mark Woerner
Hon.Todd Wong

Hon. Loyd Wright
Hon. Renee Yanta

Bronze

Hon. Steve Ables

Hon. George Allen
Hon. Karen Angelini
Hon. Courtney Arkeen
Hon. John Bailey

Hon. Bob Barton

Hon. Max Bennett
Hon. Bascom Bentley
Hon. Casey Blair

Hon. Jeff Boyd

Hon. Denise Bradley
Hon.Wayne Bridewell
Hon.Ada Brown

Hon. Ralph Burgess
Hon. Bobby Burnett
Hon. Darlene Byrne
Hon. Carson Campbell
Hon. Carlos Carrasco
Hon. Joe Carroll

Hon. Matt Crain

Hon. Ed Denman

Hon. Jeff Doran

Hon. Robin Dwyer
Hon. John Ellisor

Hon. Rex Emerson
Hon. Patrick Flanigan
Hon. Donald Floyd
Hon. Molly Francis
Hon. Kem Frost

Hon. Hal Gaither
Hon. David Garner
Hon. Julie Gonzalez
Hon. Joe Grubbs

Hon. Buddie Hahn
Hon. Lee Hamilton
Hon. Susan Harris
Hon. Jean Spradling Hughes
Hon. June Jackson
Hon.Tim Johnson
Hon. Bob Jones

Hon. Don Jones

Hon. Margaret Jones-Johnson
Hon. Patricia Kerrigan
Hon. Steve King

Hon. Gracie Lewis
Hon. John Lipscombe
Hon. Bobby Lockhart
Hon.Abe Lopez

Hon. Erin Lunceford
Hon. Frank Maloney, Jr.
Hon. Bill McAdams
Hon. Buddy McCaig
Hon. Ernie McClendon
Hon. Randy McDonald
Hon. Pat McDowell
Hon. Delwin McGee
Hon. Bob McGregor
Hon.Vincent Messina
Hon. Don Metcalfe
Hon. Sally Montgomery
Hon. Kelly Moore
Hon. Marvin Moore
Hon. Rick Morris

Hon. Nikki Mundkowsky
Hon. Mary Murphy

Hon. Barbara Nellermoe
Hon.Alice Oliver-Parrott
Hon. Jo Ann Ottis

Hon. Joe Parnell

Hon. Mickey Pennington
Hon. Don Pierson

Hon. Sue Pirtle

Hon. Ron Pope

Hon. Cecil Puryear
Hon.Amanda Putman
Hon. Lorraine Raggio
Hon. Donna Rayes

Hon. Neel Richardson
Hon. Lori Rickert

Hon. David Rippel

Hon. Dean Rucker

Hon. Kerry Russell

Hon. Roland Saul

Hon. Randy Savage

Hon. Carter Schildknecht
Hon. Ross Sears

Hon. Sherry Shipman
Hon. Pat Simmons
Hon.Tracy Sorensen
Hon. Charles Stephens
Hon. Keith Stewart
Hon. Janice Stone

Hon. Billy Ray Stubblefield
Hon.Thomas Stuckey
Hon.Timothy Sulak
Hon. Mary Ann Turner
Hon. Carlos Villa

Hon. Joaquin Villarreal
Hon. Carey Walker

Hon. R.H.Wallace

Hon. Barbara Walther
Hon. Ralph Walton

Hon. Ingrid Warren

Hon. Sandra Watts

Hon. Laura Weiser

Mr. Ed Wells

Hon. Mandy White-Rogers
Hon. Keith Williams
Hon. Cara Wood

Hon. Sharolyn Wood
Hon. Jerry Woodlock
Hon. John Wooldridge
Hon. Jim Worthen

Hon. Carolyn Wright
Hon. Jim Wright
Hon.Tim Yeats

Hon. John Youngblood



Contributions in Honor

Hon. Robert Brotherton
In Honor of Mark and the Staff: Thanks to all of you for what you do

Hon. Carolyn Marks Johnson
In Honor of Carl A. Parker

Hon. Mickey Pennington
In Honor of Texas Center Staff

Hon. Dean Rucker
In Honor of Judge Kelly G. Moore on the occasion of his retirement as District Judge, |2 st District Court

Hon. Jim Wright
In Honor of Hon. Austin McCloud Retired Chief | Ith COA

Confributions in Memory

Hon. Robert Barton
In Memory of Justice Shirley W. Butts

Hon. Denise Bradley
In Memory of Judge Mike Anderson

Hon. Buddie Hahn
In Memory of Judge James Farris and Judge Tom Mulvaney

Hon. Lee Hamilton
In Memory of Judge John Hyde

Hon. Gladys Oakley
In Memory of Judge William Elliott

Hon. Mary Ann Turner
In Memory of Judge Fred Edwards

Hon. Carolyn Wright
In Memory of Judge Cleophaus Steele

Hon. Loyd Wright
In Memory of Judge Russell Austin

In Chambers | Fall 2016 13




UPCOMING CONFERENCES

Child Welfare Conference College for New Judges Il Annual Judicial Education
November [4-16,2016 March 23-24,2017 Conference
Sheraton Capitol, Austin Hyatt Lost Pines, Lost Pines September 5-8,2017
Marriott Marquis, Houston
College for New Judges Civil Justice Conference
December 11-15,2016 April 3-4,2017 College for New Judges
Sheraton Capitol, Austin Sheraton Capitol, Austin December 10-13,2017
Sheraton Capitol, Austin

Family Justice Conference Spring Regional A
January 23-24,2017 (Regions 1,6,7,8 & 9) Family Justice Conference
Sheraton Capitol, Austin April 24-25,2017 January 22-23,2018

Omni, Forth Worth Hyatt Lost Pines, Lost Pines
Criminal Justice Conference
Feburary 12-14,2017 Spring Regional B Criminal Justice Conference
Embassy Suites, San Marcos (Regions 2,3,4 & 5) February 26-27,2018

May 11-12,2017 Sheraton Capitol, Austin
DWI Court Team Basic & Omni, Forth Worth
Advanced Training
February 27-March 3,2017 PDP Conference
San Luis, Galveston June 18-23,2017

Embassy Suites, San Marcos

Hon. Laura Barker, Williamson County Court at Law No. 2, Georgetown, Judge
Hon. Robert E. Bell, 267th District Court,Victoria, Judge

Hon. Eric Berg,Washington County Court at Law, Brenham, Judge

Hon. John Didway, 121st District Court, Brownfield, Judge ]Udges

Hon. Philip Anthony Grant, 9th District Court, Conroe, Judge

as 0of 9/30/16
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Tips from the
Texas Ethics
Commuission to
Compl with
Judicia
Campaign
Fairness Act
Contribution
Limits

By Ms. Jessica Hurtado

n Texas, candidates and elected officeholders
are subject to regulation by Title |15 of the
Election Code, the state’s campaign finance
law, and the administrative rules adopted by
the Texas Ethics Commission.! In addition, judicial can-
didates and officeholders must comply with the Judicial
Campaign Fairness Act (JCFA), which imposes restric-
tions and requirements on certain judicial candidates
and officeholders, including contribution and expendi-
ture limits.2 The following six tips are intended to as-
sist judicial candidates and officeholders in complying
with the contribution limits in the JCFA. For complete
information regarding the campaign finance law, includ-
ing other restrictions and requirements in the JCFA,?
please consult the Texas Ethics Commission’s Campaign
Finance Guide for Judicial Candidates and Officeholders.*

Know your contribution limit
A judicial candidate may not accept political contribu-
tions from a person that exceed certain limits in con-
nection with an election.> The contribution limits are:
e $5,000 for candidates for statewide judicial offices;
e $5,000 for judicial districts with a population of
more than one million;

e $2,500 for judicial districts with a population of
250,000 to one million; and
e $1,000 for judicial districts with a population of
less than 250,000.¢
These limits apply to total contributions, both mon-
etary and non-monetary (in-kind), from an individual
or entity in connection with an election. A political
contribution is “in connection with” the next election
for the office occurring after the contribution is made,
unless the contribution is designated in writing for a
specific election.” A judicial candidate or officeholder
should check the applicable population figures for the
office they are seeking in order to determine the con-
tribution limit for their particular race.®

(continued on next page)
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(continued from previous page)

Do not accept more than the

applicable limit from a law firm

The contribution limits in section 253.155 of the
Election Code restrict how much a judicial candidate
may accept from a person in connection with an elec-
tion. A law firm is a person for purposes of the JCFA.’
Therefore, a judicial candidate may not accept political
contributions from a law firm that exceed the appli-
cable contribution limit in section 253.155 of the Elec-
tion Code (listed above at #1). These limits apply to
total contributions, both monetary and non-monetary
(in-kind), in connection with an election.

EXAMPLE: Brenda Brown is a judicial candidate for
a statewide judicial office. The law firm Smith & Associ-
ates would like to contribute to Brenda Brown’s cam-
paign. The maximum amount that Brenda may accept
from Smith & Associates in connection with a single
election is $5,000.

In addition to the limitation on how much a judicial
candidate or officeholder may accept from a law firm,
there are additional restrictions that apply to political
contributions from persons associated with a law firm.
See #5 below for more information.

Do not accept more than the applicable

limit from family members of contributors

The JCFA treats a political contribution from a spouse
or unmarried minor child of an individual as a contribu-
tion from that individual.'® Thus, section 253.155 of the
Election Code acts as a limit on how much a judicial
candidate may accept from certain related contribu-
tors. These limits apply to total contributions, both
monetary and non-monetary (in-kind), in connection
with an election.

EXAMPLE: Stan and Sue Smith are married. Judge
Jones is a judicial candidate for a district court in a
judicial district with a population of 250,000 to one
million. Stan contributes $2,500 to Judge Jones for a
single election. Because Stan has already contributed
the maximum amount for this election, Judge Jones is
prohibited from accepting a political contribution of
any amount from Sue for the same election.

Do not accept more than the
applicable limit from persons

associated with a law firm
A judicial candidate may not accept a political contri-
bution of more than $50 from a member of a law firm’s
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restricted contributor class if the total of all political con-
tributions already accepted from members of the class
exceeds the following limits:
e $30,000 for candidates for statewide judicial of-
fices;
e $30,000 for judicial districts with a population
of more than one million;
e $15,000 for judicial districts with a population
from 250,000 to one million; and
e $6,000 for judicial districts with a population of
less than 250,000."

The restricted contributor class includes: (1) the law
firm itself; (2) any partner, associate, shareholder, or
employee of the law firm; (3) anyone designated “of
counsel” or “of the firm”; (4) any general-purpose po-
litical committee established or controlled by the law
firm or members of the firm;and (5) any spouse or mi-
nor child of a member of the restricted class.'”> These
limits apply to total contributions, both monetary and
non-monetary (in-kind), in connection with an election.

EXAMPLE: Lisa Lawyer, an associate at the law firm
Smith & Associates, has not contributed to Judge An-
derson, a judicial candidate for a statewide judicial of-
fice. Judge Anderson has accepted $30,000 from the
members of Smith & Associates’s restricted contributor
class. Judge Anderson may not accept more than $50
from Lisa Lawyer in connection with the same election
despite the higher $5,000 limit in section 253.155 of
the Election Code (listed above at #1)."

Do not accept more than the
applicable limit from

general-purpose committees (GPACs)

A judicial candidate may not accept political contri-
butions from GPACs that exceed certain limits in con-
nection with an election. The contribution limits are:

e $300,000 for statewide judicial offices;

e $75,000 for courts of appeals if the judicial dis-
trict has a population of more than one million;

e $52,500 for courts of appeals if the judicial dis-
trict has a population of one million or less;

e $52,500 for district or county courts if the judi-
cial district has a population of more than one
million;

e $30,000 for district or county courts if the judi-
cial district has a population of 250,000 to one
million; and

e $15,000 for district or county courts if the
judicial district has a population of less than
250,000."



These limits apply to total contributions, both mon-
etary and non-monetary (in-kind), from all GPACs in
connection with an election.

EXAMPLE: Walter Williams is a judicial candidate
for a district court in a judicial district with a popula-
tion of less than 250,000. GPACs A, B,and C each con-
tribute $5,000 to Walter for a single election. Because
Walter has already accepted a total of $15,000 in the
aggregate from all GPACs, he is prohibited from ac-
cepting any further contributions from any GPAC for
the same election.

The contribution limits in section 253.155 of the
Election Code do not apply to contributions from
GPACs."”® However, GPAC expenditures that exceed
the third-party expenditure limits to support or op-
pose a judicial candidate must comply with certain
notice requirements and may affect other JCFA limits
in the election.'® For more information on third-par-
ty expenditure limits, please consult the Texas Ethics
Commission’s Campaign Finance Guide for Judicial Candi-
dates and Officeholders.”

Primary and general elections are a

single election for certain candidates

For purposes of the contribution limits, the primary
election and the general election are considered to-
gether to be a single election if the candidate (I) is
unopposed in the primary, or (2) does not have an op-
ponent on the ballot in the general election.'® Under
these circumstances, the various contribution limits
are increased by 25 percent for that “single election.”’
However, the amount of the increase may only be used
for officeholder expenditures.?

In conclusion, we hope that you find the above tips
helpful in understanding how the contribution limits in
the JCFA apply to judicial candidates and officeholders.
For more information regarding the campaign finance
law, including other restrictions and requirements of
the JCFA, please consult the Campaign Finance Guide for
Judicial Candidates and Officeholders®' or visit our web-
site at www.ethics.state.tx.us. ¢

(Endnotes)
I. Tex.Elec. Code §§ 251.001-258.009; | TA.C. §§ 6.1-50.1.

2. Tex. Elec. Code §§ 253.151-253.176. The Judicial Campaign Fairness
Act (JCFA) applies to candidates and officeholders in the following offices:
(1) chief justice or justice of the Supreme Court; (2) presiding judge or
judge of the Court of Criminal Appeals; (3) chief justice or justice of a
court of appeals; (4) district judge; (5) judge of a statutory county court;
and (6) judge of a statutory probate court. Id. § 253.151. Additionally, a

© N O U oK

10.
Il
12.
/3.

4.
I5.
16.
17.
/8.
/9.
20.
21.

specific-purpose political committee for supporting or opposing a judicial
candidate or assisting a judicial officeholder is subject to the JCFA. Id. §
253.1601.

Seeid.§§ 253.153 (moratorium period on accepting political contributions
applicable to judicial candidates and officeholders);253.16 | (prohibition on
using political contributions raised as a judicial candidate for a nonjudicial
office and vice versa); 253.161 1 (restrictions on certain contributions
made by judicial candidates); 253.162 (restrictions on reimbursement of
personal funds and payments on certain loans); 253.168 (expenditure
limits).

Available at https://www.ethics.state.tx.us/guides/jcoh guide.pdf.

Tex. Elec. Code § 253.155.

Id.

Id. § 253.152(2).

Most recent federal decennial census figures are available at https:/lwww.
ethics.state.tx.us/filinginfo/JudicialDistrictPopulations.pdf.

Ethics Advisory Opinion No. 342 (1996) available at https://www.ethics.
state.tx.us/opinions/342.html.

Tex. Elec. Code § 253.158.
Id.§ 253.157.
Id.

Id. See also Ethics Advisory Opinion No. 274 (1995) available at https://
www.ethics.state.tx.us/opinions/2 74.html.
Tex. Elec. Code § 253.160.

Id. § 253.155(c).

Id. §§ 253.163,253.170.

Available at https://www.ethics.state.tx.us/guides/jcoh_guide.pdf.
Tex. Elec. Code § 253.1621.

Id.

Id.

Available at https://www.ethics.state.tx.us/guides/jcoh_guide.pdf.
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of note...

b

Judge Michael Keasler
Receives Judicial Excellence
in Education Award for His
Longstanding Dedication to

Judicial Education

Judge Mike Keasler has been
deeply involved in judicial educa-
tion both in Texas and nationwide.
He has been teaching for the Texas
Center for over 20 years and has
served on the Curriculum Commit-
tee on and off since 1995. He has
worked tirelessly to develop cur-
riculum and bring in leading experts
from around the country to Texas
to teach. Over the years, Judge Ke-
asler has devoted countless hours
and energy to ensure Texas judg-
es are among the best and most
knowledgeable in the nation. For
these reasons, the Texas Center
chose Judge Keasler as its 2015-
2016 recipient of the Judicial Excel-
lence Through Education Award.

//>Q

Judge Emily Miskel Receives
Exemplary Article Award

The Curriculum Committee for
the Texas Center for the Judicia-
ry awarded Judge Emily Miskel of
the 470th District Court in Collin
County the 2015-2016 Exemplary
Article Award for Admissibility of
Electronic Evidence: Present and Fu-
ture Considerations. Judge Miskel
presented this paper at numerous
Texas Center conferences since
2013, but most recently at the 2015
Annual Judicial Conference for over
600 judges. Her article consistently
received excellent reviews and is
often requested by judges. In 2014,
Judge Miskel expanded on the topic
and published a book called “Inter-
ception: A Practical Guide to Wire-
tapping and Interception Laws for
Civil and Family Attorneys.”
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Exemplary Non-Judicial
Faculty Award Goes to
Seana Willing

In recognition of her long-standing
service to the Texas judiciary, Seana
Willing was honored by the Texas
Center for the Judiciary’s Curricu-
lum Committee with the Exempla-
ry Non-Judicial Faculty Award. Ms.
Willing is the Executive Director
of the State Commission on Judi-
cial Conduct. She has been teaching
for TCJ for over 10 years, including
every year at the College for New
Judges. She has dedicated herself to
maintaining a high ethical standard
for the Texas judiciary and provides
training on current ethical challeng-
es and boundaries. Throughout her
years of teaching, she has always en-
couraged judges to have open com-
munication with her and her office
and has demonstrated a true desire
to help judges understand the can-
ons that govern their conduct. Ms.
Willing is a 1993 graduate of St.
Mary’s University School of Law
and has served as Executive Direc-
tor since 2003.



A number of factors
came together in
Dallas County at a
particular moment
forming a perfect
storm of progress.”

How One County
Bit of Judicial History

By Judges Don Metcalfe and John Marshall

oday Texas judges have computers, software,

court coordinators, and possibly, briefing at-

torneys, magistrates, or associate judges. In

1970 a judge had a clerk and a court reporter.
What happened?

A number of factors came together in Dallas Coun-
ty at a particular moment forming a perfect storm of
progress. The County Commissioners Court came to
realize that it was cheaper to infuse courts with col-
lateral aids than to pay for the creation of new courts.
The federal government was willing to put money into
improvement of state criminal justice systems. There
was a Dallas County auditor who knew how to deal
with Commissioners Court. And then a judge came
along who had the foresight and stamina to put all the
pieces together.

In 1968, James B. Zimmermann was appointed to serve
as Judge of Criminal District Court 3, Dallas County. He
attended courses at the National Judicial College in Reno
where he learned about the Law Enforcement Assistance
Administration (LEAA). This federal agency made grants
available to states to improve the criminal justice system,
via police, prosecutors and courts.

cdIue

Made a

Dallas County Commis-
sioners were beginning to
feel the financial pinch of
an increased jail popula-
tion, both in terms of op-
erational costs, and poten-
tial construction of new jail
facilities. The Commission-
ers to a great extent relied
on the counsel of county
auditor George Smith, an
extremely knowledgeable
and perceptive individual.

With the auditor’s effort at securing the support of
the Commissioners, and with LEAA willing to put grant
money into criminal justice improvements, Judge Zim-
mermann set about to effect changes in the county’s
criminal justice system.

With a grant from LEAA in place, Judge Zimmermann,
Assistant District Attorney Jim Barklow and a software
programmer, developed a computer program for track-

|
Judge John Marshall

(continued on next page)
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(continued from previous page)

ing county cases. It was one of the first such efforts in
Texas, and was so effective that it is still used today with
only minor changes. Its success probably stemmed from
the fact that it was designed by its users.

At the same time, Judge Zimmerman drafted a bill
providing for court coordinators and staff attorneys
for the Dallas County criminal courts. He secured the
support of the Commissioners Court, who hoped it
would help alleviate the burgeoning jail population. He
then went to Austin, lobbied it through the Legislature,
and witnessed it become law in 1971 — the first such
law in Texas.

On the heels of these successes, Judge Zimmermann
drafted and lobbied into law a bill providing for the
appointment of magistrates for the criminal district
courts in the county. Skeptical colleagues told him it
would never pass constitutional muster with the Court
of Criminal Appeals. Some years later the constitution-
ality was upheld by that court without dissent. In the
early 1980s the civil district judges in Dallas County

enlisted his aid in obtaining legislation providing the
civil courts with court coordinators. Due to the efforts
of county officials and Judge Zimmermann, court co-
ordinators and staff attorneys are now commonplace
through most of the state.

Many of today’s judicial aids in Texas trace back to
Judge Zimmermann. After serving for over |6 years as
Judge of Criminal District Court 3, he served as Judge of
the 191st Civil District Court. He is, so far as is known,
the only person in Dallas County history to have served
as judge of both a criminal and a civil district court. He
then served as a Justice on the Texas Court of Appeals
for the Fifth District, and as presiding judge of the First
Administrative Region. Throughout the last |5 years of
his time on the bench, he served as a regular lecturer
on court administration at the National Judicial College
in Reno. Few judges have had such a positive impact on
judicial administration in Texas. ¢

Judge Metcalfe is Senior Judge of Criminal District Court Two, Dallas County
Judge Marshall is Senior Judge of the |4th District Court, Dallas County

CONFERENCE APP

ownload the conference app from the Apple App or Google Play stores by search-
ing “Texas Center for the Judiciary.” Use your e-mail address as your username and
the password “tcj1210” to log in to the app. Using the app you can:

* View the conference schedule

* See who else is attending

* Download conference materials
* Fill out session evaluations

* Fill out the overall evaluation *

* Ask a question of the presenter during sessions! *
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N
of note... 7

Judge Amanda Putman Judge Kerry Russell Judge Jennifer Rymell

The Texas Center and Judicial Section Confirm
Incoming Leadership Positions

At the 2016 Annual Judicial Education Conference, Tarrant County Court at Law No. 2, became Chair-
the Texas Center and Judicial Section both confirmed, Elect for the Judicial Section. Judge Kerry Russell, 7th
by unanimous vote of the membership, their Chair- Judicial District Court, was also elected and took his
Elects for the Board of Directors. Judge Amanda Put- place as Chair of the Judicial Section for the 2016-2017
man, Navarro County Court at Law, became Chair- term. Congratulations to the new leadership!

Elect for the Texas Center and Judge Jennifer Rymell,

Have you gotten an award
lately? How about an idea
for an article for the next
In Chambers issue? Email
courtneyg@yourhonor.com
with your award details or
for feature article guidelines.
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{conference photos
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